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Introduction

Globally, the rate of adoption of digital assets' has been on a steady rise and the growing interest
and adoption of digital assets in Nigeria has translated into more regulatory attention in recent
times. In this article, we examine the conceptualisation of digital assets as securities, the evolution
of the regulatory framework for digital assets in Nigeria, and the adequacy of the existing
framework whilst drawing lessons from other jurisdictions.

1.  What are digital assets?

Digital assets are digital representations of value or contractual rights that are facilitated by
distributed ledger technology,” and can be transferred, stored, or traded electronically. Examples
of digital assets include convertible digital currencies, stable coins, and non-fungible tokens.
Convertible digital currencies (i.e. cryptocurrency) have an equivalent value to fiat currency and
can act as a substitute for the latter.

The Securities and Exchange Commission (the “SEC"), in its Statement on Digital Assets and their
Classification and Treatment (the “SEC Statement”)? outlined four (4) broad categories of digital
assets. These are crypto assets, utility tokens, security tokens and derivatives or collective
investment funds of the foregoing categories.

According to the SEC Statement, crypto assets such as a non-fiat digital currency will be treated
as commodities if traded on a recognised investment exchange. Similarly, utility tokens that enable
holders have access to specific products or services will be treated as commodities. Additionally,
derivatives and collective investment funds of crypto assets, security tokens, and utility tokens will
be regulated as specified investments by the SEC.

The approach that the SEC has taken in the regulation of digital assets by extending existing

traditional securities law to digital assets is similar to the approach that regulators in developed
countries like the United States of America (the “U.S.”) have adopted®.

2. Regulatory Developments in Nigeria's Digital Asset Space

The digital asset industry in Nigeria has witnessed significant regulatory activity from 2017. We
examine this below.

1 Can be referred to as virtual assets and used interchangeably with digital assets as applicable in this article.

2 Digital system of recording the transactions relating to a digital asset whose details are recorded in multiple places at the same time. Blockchain operates by the digital ledger technology system.

3 SEC 2020 Statement On Digital Assets And Their Classification And Treatment

4The World Economic Forum, Digital Assets Regulation: Insights from Jurisdictional Approaches, October 2024 available at <WEF Digital Assets Regulation 2024.pdf> accessed 10 December 2024.
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THE REGULATORY PROGRESSION IN NIGERIA'S DIGITAL ASSETS SPACE

The CBN issued a
circular directing banks
to refrain from
transacting in digital
currencies.”

The SEC issued a
statement on the
treatment and
classification of digital
assets in Nigeria.

The SEC issued Nigeria’'s first
comprehensive  regulation
on digital assets - the Rules
on Issuance, Offering
Platforms and Custody of
Digital Assets (the “SEC
Digital Asset Rules”).

The Money Laundering
(Prevention and Prohibition)
Act 2022 expanded the
definition  of  financial
institutions  to  include
Virtual Asset Service
Providers, thus imposing
anti-money laundering
compliance obligations on
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The SEC issued proposed amendments to the existing
SEC Digital Assets Rules on Issuance, Offering Platforms
and Custody of Digital Assets (“Proposed
Amendments”) extending the definition of digital
assets to include cryptocurrencies.

SEC issued a Framework on Accelerated Regulatory
Incubation Program (“ARIP") > for the Onboarding of
Virtual Assets Service Providers (“VASPs”) ¢ and other
Digital Investments Service Providers (“DISPs”) (the
“ARIP Framework”)7”:

SEC granted approvals in principle to some digital asset
exchange platforms to test their models and technology
under the SEC’s Regulatory Incubation (“RI”) Program.®

SEC issued a re-exposure of its Proposed Amendments
(the “Revised Proposed Amendments”)?:

The Investment and Securities Bill (ISB) proposes the

VASPs.

expansion of the definition of “securities” to include
digital assets'©.

. CBN Letter to Banks on Crypto (2).jpg (cbn.gov.ng)

. For our detailed analysis of the ARIP Framework, click here.
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The CBN issued a press
statement reiterating
that cryptocurrencies
are not legal tender in
Nigeria. 2

. CBN Circular to Banks and Other Financial Institutions on Virtual Currency Operations in Nigeria (Cbn.gov.ng).
. CBN 2018 press release on virtual currencies.pdf (cbn.gov.ng)

The CBN issued a letter
prohibiting banks and other
financial institution from
dealing in cryptocurrencies.?

The SEC issued a press
statement excluding
institutions under the CBN's
regulatory purview from
participating in the SEC's
Regulatory Incubation
Program.*

The CBN issued the Guidelines on
Operation of Bank Accounts for
VASPs (the “CBN VASP Guidelines”),
lifting the ban on the operation of
bank accounts for VASPs and
provided a framework for the
operation of VASPs within the
Nigerian banking system.

. The SEC's Regulatory Incubation Program is a general regulatory sandbox for fintech firms that intend to conduct activities (for which there are no existing regulations) in the Nigerian capital markets under the SEC’s supervision.
. VASPs are entities that facilitate activities and operations, or participation and provision of financial services, in relation to virtual assets.
. DISPs are entities that offer investment products through digital channels

. The SEC's RI Program is different from the ARIP and is a general regulatory sandbox for fintech firms that intend to conduct activities (for which there are no existing regulations) in the Nigerian capital markets under the SEC’s supervision.
. SEC Proposed New Rules and Amendments (December 2024) <SEC.gov.ng>
0.1n November 2025, the Nigerian Senate conducted the third reading of the Investments and Securities Bill 2024 following the recommendations of the Committee on capital markets
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https://www.cbn.gov.ng/Out/2017/FPRD/AML%20January%202017%20Circular%20to%20FIs%20on%20Virtual%20Currency.pdf
https://www.cbn.gov.ng/out/2018/ccd/press%20release%20on%20virtual%20currencies.pdf
https://www.cbn.gov.ng/out/2021/ccd/letter%20on%20crypto.pdf
https://www.aluko-oyebode.com/wp-content/uploads/2024/07/SEC-Issues-New-Framework-for-Virtual-Asset-Aluko_Oyebode.pdf
https://sec.gov.ng/regulatory-incubation-program/#:~:text=The%20SEC%20Regulatory%20Incubation%20%28RI%29%20Program%20is%20designed,carrying%20out%20full%20or%20ancillary%20Capital%20Market%20activities.
https://sec.gov.ng/proposed-new-rules-and-amendments-dec-2024/
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Against the backdrop of the ISB’s inclusion of ‘virtual assets’ in the definition of securities, the
Revised Proposed Amendments also attempts to expand the definition of digital assets to include
asset-referenced tokens, e-money tokens and stablecoins.

We note that once the Revised Proposed Amendments become rules,® it will supersede the SEC
Statement. However, the Revised Proposed Amendments® still references the SEC Statement as
containing the policy direction of the SEC in respect of the regulation of digital assets, and there
is a need for the SEC to clarify its substantive policy direction as it pertains to the classification and
treatment of digital assets.

Overall, the evolution of the regulatory framework for the adoption of digital assets in Nigeria has
been progressive.

3. Tax treatment of digital assets in Nigeria

There are currently no tax laws or guidelines that specifically relate to the taxation of digital assets
in Nigeria. The tax treatment of digital assets can be inferred from extant laws. Section 3 of the
Capital Gains Tax Act’ was amended by section 2 of the Finance Act 2023, with ‘digital assets’
included as a chargeable asset for the purpose of capital gains tax in Nigeria. Thus, where the
holder of a digital asset sells that asset, any profit that accrues from the sale of that asset will be
subject to capital gains tax at the rate of 10%.

As it pertains to value added tax (VAT), by section 2 of the Value Added Tax Act 1993 (the “VAT
Act”), VAT is payable on the supply of all goods and services except the goods and services
expressly exempted. The goods and services that are exempted from VAT are set out in the first
schedule to the VAT Act. Thus, goods and services that are not listed in the first schedule are liable
to VAT. Goods and services provided by VASPs are not part of those exempted from VAT under
the first schedule, and will, therefore, be liable to VAT.

Thus VASPs, which make a taxable supply of services to Nigerian subscribers, are required to
charge VAT on the supply.® Additionally, non-resident companies which make taxable supplies to
Nigerians by electronic or digital means are expected to collect and remit VAT to the Federal Inland
Revenue Services (“FIRS") on such supplies.® VAT applicable will be 7.5% of any fees charged by
a VASP for the service offered on the relevant platforms.”

On the question of whether the transactions between the users or subscribers to a platform of a
VASP will be liable to VAT, recourse can be made to Section 46 of the VAT Act which defines
goods as:

(@) all forms of tangible properties that are movable at the point of supply but does not include
money or securities; and

(b) any intangible product, asset or property over which a person has ownership or rights, or
from which he derives benefit and can be transferred from one person to another excluding
interest in land.

5 The proposed released date of the rules is 30 June 2025.

6Paragraph 2.0

7 CAP 354 LFN 1990

8 Section 10 (2) VAT Act.

¢ FIRS Guidelines on Simplified Compliance Regime for Value Added Tax for Non-Resident Suppliers No. 2021/19 dated 11 October 2021 (Firs.gov).
10 Section 4 VAT Act
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In view of the exclusion of money and securities from the definition of goods and services, one
could infer that the transactions between subscribers or users of a platform of a VASP will not be
liable to VAT.

A VASP would only be obligated to remit VAT on transactions between subscribers who utilise its
platform, if it receives payment directly or indirectly on behalf of its subscribers and the
transactions are determined by the FIRS to be liable to VAT.”

Whilst it does appear that the extant laws provide some guidance for the tax treatment of digital
assets in Nigeria, a lot more regulatory clarity would be required to ensure adequate tax reporting
and fair tax treatment of digital assets.

Having examined the regulatory landscape for digital assets in Nigeria, it is important to consider
the approach adopted across different jurisdictions in the regulation of digital assets.

4. Lessons from Other Jurisdictions
4.1. Classification and Treatment of Digital assets in the United Kingdom (UK)

The Financial Conduct Authority plays a central role in regulating digital assets, focusing on anti-
money laundering (AML) and counter-terrorist financing (CTF) measures. The Digital Securities
Sandbox enables innovation of digital assets within a controlled environment. The UK recently
made significant strides in clarifying the legal status of digital assets through the Property (Digital
Assets, etc.) Bill introduced on 11 September 2024.

The bill classifies digital assets as personal property under English and Welsh law. Traditionally,
property law in England and Wales recognised two categories, property in possession (tangible
items) and property in action (rights enforceable through legal action, such as debts or shares).
The classification and treatment of digital assets in the UK are undergoing transformative changes
with the introduction of the Property (Digital Assets, etc.) Bill.

The tax treatment of digital assets in the UK is primarily governed by existing tax laws, with specific
guidelines issued by His Majesty’s Revenue & Customs (HMRC) to address unique features of
cryptocurrencies and other digital assets. HRMC categorises crypto assets based on their
characteristics and the tax treatment depends on whether the asset is held as an investment, used
in a trade, or received as income."

It is expected that when the Property (Digital Assets, etc.) Bill is passed into law, there will be more
direct implications for the tax treatment of digital assets in the UK.

4.2. Classification and Treatment of Digital Assets in the U.S.

The registration and regulation of digital assets in the U.S. are regulated by the U.S. Securities and
Exchange Commission (the “U.S. SEC”) and the Commodities Futures Trading Commission (the
“CFTC") respectively.

Under the U.S. securities law, digital assets are deemed as securities if they satisfy the definition
of an "investment contract” as established in U.S. Supreme Court in SEC v. W.J. Howey Co.™ (the
“Howey Test"). According to the Howey Test, an investment contract exists when there is: (i) an

1! Paragraphs 5.2(b) and 5.5 of the Guidelines

12 Paul Staples, Precious Asolo, What's Next for UK Crypto assets Regulation? available at What's next for UK cryptoassets requlation? | Grant Thornton, accessed 27 November 2024.

13 Florian Wimmer, Crypto Tax UK: Ultimate Tax Guide 2024 [HMRC Rules], available at https:/www.blockpit.io/tax-guides/crypto-tax-united-kingdom-hmrc accessed 27 November 2024.
14328 U.S. 293 (1946).
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investment of money; (ii) in a common enterprise; (i) with an expectation of profit; (iv) relying on
the efforts of others. In 2019, the U.S. SEC through its Framework for "Investment Contract”
Analysis of Digital Assets” (the “U.S. Digital Asset Framework") provided guidance on the
factors that the U.S. SEC would consider when applying the Howey Test.

According to the U.S. Digital Assets Framework, in applying the Howey Test, the SEC will consider
whether: (i) the purchaser of a digital asset can reasonably expect to rely on the efforts of the
promoter of a digital asset, sponsor or other third party (each, an “Active Participant” or “AP");
(i) whether the efforts of said AP are managerial rather than ministerial; and (iii) whether the
purchaser reasonably expects profits or capital appreciation resulting from the employment of his
investments rather than capital appreciation resulting purely from the external market forces.

The U.S. Digital Assets Framework also lists a number of characteristics which would reduce the
chances of a digital asset meeting the Howey test, including, circumstances when:

(@ holders of the digital asset are immediately able to use it for its intended functionality on
the network, particularly where there are built-in incentives to encourage such use;

(b) the digital assets' creation and structure is designed and implemented to meet the needs
of its users, rather than to feed speculation as to its value or development of its network;

(@) prospects for appreciation in the value of the digital asset are limited,;

(d)  anyeconomic benefit that may be derived from appreciation in the value of the digital asset
is incidental to obtaining the right to use it for its intended functionality; and

(e)  the digital asset is marketed in a manner that emphasises the functionality of the digital
asset, and not the potential for the increase in market value of the digital asset.

It may therefore be said that the fulcrum of classification of digital assets as securities under U.S.
securities law lies in the plausibility of purchasers relying on the efforts of an Active Participant to
realise profits. Thus, in situations where the adoption and the value of digital assets are fully
decentralised and are not subject to the influence of a central authority, or where they meet any
of the circumstances identified in the U.S. Digital Assets Framework, they may not fall strictly
within the definition of securities under the U.S. securities law, and may be regulated as
commodities instead, provided they meet the U.S. statutory definition of commodities.™

For tax purposes, digital assets in the U.S. are treated as property and general tax principles
applicable to property transactions apply to digital asset transactions.!” There are two (2) types of
reporting requirements for digital assets: taxpayers must report income resulting from digital asset
transactions and brokers must report information involving digital asset sales, exchanges, or
transfers completed on behalf of their customers.'®

The legal framework for the regulation of digital assets in the U.S. is equally evolving. With
proposed bills on the subject presently before the U.S. legislature, it is expected that significant
regulatory developments will occur in the coming years.

4.3. Regulatory Framework of Digital Assets in Other Jurisdictions

5 The U.S. SEC (2019) SEC.gov | Framework for “Investment Contract” Analysis of Digital Assets

16 The Commodity Exchange Act 1936 in section 1a (9) defines commodities to mean goods and articles (except onions and motion picture box office receipts) and all services, rights and interests in which
contracts for future delivery are presently or in the future dealt in

7 Bloomberg Tax, Taxation of Cryptocurrency and other digital assets, February 13 2024 available at https:/pro.bloombergtax.com/insights/corporate-tax-planning/cryptocurrency-taxation-
regulations/#digital-assets accessed 27 November 2024

'8 Same as above.
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In other jurisdictions such as Brazil, Australia, Singapore, and Switzerland, there are sector-specific
laws for the regulation of digital assets as a distinct asset class. The European Union (“EU")
Markets in Crypto Assets Requlations (" MiCA")" is one of the most expansive and comprehensive
regulations for digital assets. The MiCA was published in the Official Journal of the European
Union on 9 June 2023 and took full effect on 30 December 2024. However, provisions in the
regulation relating to stablecoins®® (or asset-reference tokens and electronic money tokens as
referenced in the regulation) came into effect 30 June 2024 .

The MICA has been introduced as a regulatory framework specifically suited to the regulation of
crypto assets and crypto asset-related services in contrast to the adaptation of traditional
frameworks. The regulation makes extensive provisions for the regulation of the issuance and
offering of crypto assets to the public in the EU. The regulation also sets out specific requirements
for the listing of these crypto assets on trading platforms.?? In addition to regulations on the
issuance of crypto assets, the MICA also provides a framework governing the adoption of
stablecoins and their admission on trading platforms. The regulation provides for general conduct
rules, marketing communication rules as well as prudential requirements.

As it pertains to the tax treatment, the regulatory framework for the taxation of crypto-assets in
the EU is addressed through the Directive on Administrative Cooperation 8 (the “DAC8").?> DAC8
requires all crypto-asset providers operating within the EU to report transactions made by EU
clients. DACS8 does not impose any minimum level of taxes on transactions.?* This allows member
states maintain their discretion over tax rates. The MiCA regulation alongside DACS represents a
comprehensive approach by the EU to regulate digital assets and create adequate regulatory
standards while ensuring fair tax treatment through enhanced transparency and reporting
requirements.? For instance, the European Court of Justice (ECJ) has ruled that the services of a
bitcoin exchange in exchanging bitcoin for traditional currency is exempt from VAT on the basis
of the ‘currency’ exemption.?® The basis for this decision is that where a digital currency has no
purpose other than to be a means of payment, it will not be subject to VAT.

Overall, in contrast to a traditional regulatory approach, the MiCA provides a framework for digital
assets as a distinct asset class and are regulated as such.

5. Lessons for Nigeria

From our discussion of the regulatory approach in the different jurisdictions, it may be said that
the two (2) dominant approaches to the regulation of digital assets are: (i) the extension of
traditional securities law to digital assets and (ii) the development of industry specific regulations.

With the application of traditional securities law to digital assets (as seen in the regulatory
frameworks in the U.S. and Nigeria), digital assets are treated and regulated either as securities or
commodities. It is however important to note that digital assets may not always fall within this
strict classification. For instance, stablecoins which are strictly mediums of exchange and store of
value may not normatively fall within the conceptualisation of securities (representing shares or
debentures or a unit of investment) or commaodities (representing units of products or services that
can be consumed) as contemplated by traditional securities law.

19 The Official Journal of the European Union available at eur-lex.europa.eu> accessed 10 December 2024.

20 Digital assets whose values are pegged to the value of a fiat currency, a popular example is “Tether” or “USDT".

21 Avrticle 149 of the MiCA.

22 Article 76 of the MiCA.

23 European Parliament, Tax transparency rules for crypto-asset transactions, European Parliamentary Research Service available at
https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/739310/EPRS_BRI(2023)739310_EN.pdf, accessed 27 November 2024.

24 Same as above.

25 Same as above.

26 Skatteverket v David Hedqvist Case C-264/14.
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From the foregoing, it is clear that the utility of digital assets are numerous and constantly evolving
such that existing traditional regulations as they are currently construed may not be adequate in
capturing the essence of the nature of digital assets. Therefore, for effective regulation, there
might be a need to conceptualise digital assets as a unique asset class, rather than broadly
classifying them as either securities or commodities.

6. Conclusion

The adoption of digital assets in the Nigerian financial markets will continue to grow. Whether
this growing adoption translates to financial inclusion within a safe financial system depends on
the adequacy of the regulatory framework. The dynamic and multifaceted nature of digital assets
indicates that the traditional conceptualisation of digital assets as securities or commodities may
fall short of capturing their full spectrum of utilities. To foster innovation while ensuring market
stability and investor protection, Nigeria must adopt a more nuanced regulatory approach. By
recognising digital assets as a unique asset class based on their specific use, regulators can create
a more adaptable and forward-thinking framework. This will not only enhance regulatory clarity
but also position Nigeria as a leader in the digital asset space.
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